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FIIIW.COMMlNCAn~ ~I8IOP'
u.s. COURT OF APPEALS REJECTS INCl.').,tBE.VfS' RIGHTS OFFICEOfSEGRETARY

TO PIU:MIml PABIL~TS FOR RELOCATION

The U.S. Court of Appeals for the District of Columbia Circuit has squarely

rejected the proposition that microwave incumbents in the pending relocation docket

(WT Docket No. 95-157, RM-8643) are entitled to extract -'premium' payments- or

•compensation in excess of relocation costs· from PCS licensees. APCO Reply

Commellts at 4-5 (filed Ian. 11, 1996); .. a1al UTAM Reply Comments at 11-13

(tiled Ian. 11, 1996); PCIA Comments at 2-1 (filed Nov. 30, 1995) (detailinl abusea of

voluntary neaotiatioo periods). The decision in A5SQciation of Public-Safecy

Communiqrign! OfftciaJa-IntcmaliQOll. Inc. v, FCC, No. 9S-1104 (Feb. 16, 1996)

(Exhibit A) (-AreO-) upbeld the Commission's decision to permit the mandatory

relocation of public safety incumbents. The Court's decision addressed a critical issue

in the pendinl docket:

• Any pwpadId injury suffered from lost premiums is not
judicially ·oopizabte.- Slip Op. at n.S.

• -W1We tbI peddooen [APCO] undoubtedly have a sipific:aDt financial
in.. ill Pf'*CDaa the ability to exact such paymmts, their 1011 of
I-.&-wld. po..... is hardly a copizable injury for consicleratiOll
eitt. by .. PCC or by this court since their place on the spectrum was
orilinaily derived from a grant from the government. - Slip Op. at n,S,

Furtber, at oral uaument, the Court raised a number of broader concerns about

the use of premiums.

• The Court opined that the Commission ·would be reversed in a
heartbeaC- if it accepted the argument that incumbents are entitled to
premium payments. Transcript at 10 (Exhibit B).



• The Court questioned the statutory basis for premiums. Transcript at 8.

• The Court likewise specifically rejected the notion that premium
payments could be in the public interest. "Now that's [the premium
payment l s] called a monopoly rent. . . . Which ... the FCC would
not be, in my judlment entitled to award them. . .. It wouldn't be in
the public interest.· Transcript at 26-27

The FCC should act swiftly to ensure that the transition rules governing

relocation of microwave systems from the 2 GHz band may not be exploited for

individual parties' private pin. As the D.C. Circuit pointed out, such exploitation is

not contemplated by statute, is contrary to the public interest, and distorts and delays

deployment of PCS. The Commission cannot have intended such a result, and cannot

reasonably permit it to persist.



PCS CONCERNS REGARDING CONTINUED SECONDARY LICENSING
OF MICROWAVE OPERATIONS IN THE 2 GHZ BAND

During the recent rulemaking proceedings on Microwave Relocation Cost

Sharing, several PCS interests, including PCIA, UTAM, AT&T Wireless, and PCS

Primeco, L.P., requested that the Commission discontinue allowing any primary or

secondary licensing of microwave operations in the 2 GHz band. See. e. &., Comments

of AT&T Wireless, WT Docket No. 95-157 at 13 (filed Nov. 30, 1995)(stating that

there should be no additional primary or secondary licenses granted to microwave

operators); Comments of PCS Primeco, L.P., WT Docket No. 95-157 at 19 (filed

Nov. 30, 1995)(emphasizing the potential for interference to PCS operations from

secondary microwave licensees). Secondary licensing of microwave operations in the

2 GHz band poses risks of interference to PCS licensees in that band. As PCS

operations continue to expand, secondary microwave operations will be more likely to

cause interference to and suffer interference from PCS licensees.

PCS interests are concerned because some entities have suggested that applicable

statutes and FCC rules could be interpreted to entitle secondary microwave licensees to

certain •process, • including the right to a hearing, prior to the Commission's issuing a

cease and desist order or revoking their licenses because of interference to PCS

operations. Any such delay in removing harmful interference to ongoing PCS

operations could be detrimental to the development of these new services. Moreover,

even if interfering operations could be shut down quickly, any requirement for

additional formal proceedings could impose unnecessary costs on PCS licensees.
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We note that Section 94.101 of 47 C.F.R. requires that radiation of a

microwave transmitter Itbe suspended immediately upon notification by the Commission

of a deviation from the technical requirements of the station authorization when such

deviation causes harmful interference to another licensee. It The FCC has confirmed

that such a provision would deny a licensee the right to a prior hearing and, in the

context of low power television has stated that IIa secondary service [causing

interference to primary services] . . . can be compelled without a hearing to leave the

air until the problem is resolved. It In re Ap.plication of Womens Media Investors of

Dallas. MM Docket No. 84-659, 6-7 (June 29, 1984). In support of this conclusion,

the Commission cited Section 74.703, which like Section 94.101 requires a station

licensee to discontinue ~peration if interference is being caused by spurious emissions

from the station. 1

Notwithstanding these provisions, it has been suggested that notice and a

hearing may still be required for a formal cease and desist order or the revocation of a

microwave license under the Communications Act.2 Section 312 of the Act,

1 Althoup Section 94.101 is similar to Section 74.703, it is unclear whether
causing interference to PCS operations through the normal operation of a microwave
link would be a -deviation from the technical requirements of the station
authorization. - If not, the link could be operating properly within its licensed
frequencies but still causing interference, and Section 94.101 might be argued to be
inapplicable.

2 In In the Matter of Amendment of the Rules with Resgect to Hours of
Operations of Standard Broadcast Stations, Memorandum Opinion and Order, 10
FCC2d 283, 308 (1967), the FCC said it could terminate a PSA without a hearing.

(continued...)
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47 U.S.C. § 312, provides that the Commission may revoke any station license "for

willful or repeated failure to operate substantially as set forth in the license."

However, before the Commission can revoke a license or issue a cease and desist

order, it must give notice and the opportunity for a hearing to the licensee. 47 U.S.C.

§ 312(a)(3); S U.S.C. SS8(c). These rights are embodied in the FCC's rules as

follows:

• Except in cases of willfulness or where the public health, interest, or safety
requires, the licensee is entitled to written notice of the violation and ten days in
which to respond. 47 C.F.R. § 1.89.

• If it appears that a station license should be revoked and/or that a cease and
desist order should be issued, the FCC will issue an order directing the licensee
to show cause why a cease or desist order or order of revocation should not be
issued and will call upon the licensee to appear before the Commission at a
hearing. The ltea.ring must be not less than thirty days after the order is
received by the licensee, except in cases involving the safety of life and
property in which case the hearing may be held in less than thirty days.
47 C.F.R. § 1.91.

It remains subject to debate whether the decisions and rule provisions discussed above

override these requirements in some or all respects.

For example, in view of the FCC's broad construction of "willfulness," if a

secondary microwave licensee in the 2 GHz band were causing interference to a PCS

licensee and 47 C.F.R. § 1.89 were applicable, the FCC would likely not be required

to give notice of a violation to the microwave licensee. The licensee's intentional

2(•••continued)
However, there the FCC relied on 47 C.F.R. § 73.99(t) [now § 73.99(h)(i)], which
specifically states that notice and the right to a hearing is not required to suspend,
modify, or withdraw the right to operate. No comparable provision exists in Part 94.
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operation of the link causing interference would probably constitute willful action under

the FCC's definition. 3 But, the removal of the notice requirement would have no

impact on any hearing that might otherwise be required under the Act.

It follows that, even if a secondary licensee was not entitled to a Section 1.89

notice, and even if its operations could be shut down in the interim, it might still claim

to be entitled to a hearing under Section 1.91 in which the burden of proof would be on

the Commission before the license could be revoked or a cease and desist order could

be issued. s= 47 U.S.C. § 312(d). If such a claim were upheld, it could burden the

PCS licensee with the need to compile evidence and assist the FCC in proving that the

microwave licensee was causing interference to the PCS operations. It would clearly

be contrary to FCC policy to impose such unnecessary costs on PCS licensees.

In sum, the uncertainties surrounding the hearing rights of secondary microwave

licensees in the 2 GHz band require clarification. PCS licensees are concerned not

only with the potential interference to their operations, but also with the possibility that

there could be a substantial delay in stopping such interference if hearings are required

3 Willfulness is defined in Section 312(t)(1) as "the conscious and deliberate
commission of such act, irrespective of any intent to violate any provision of this Act
or any rule or regulation of the Commission authorized by this Act. . . ." The FCC
clarified this standard in Midwest Radio-Television Inc., 1 RR2d (P&F) 491, 495
(1963), stating that willfully "does not require a showing that the licensee knew he was
acting wrongfully; it requires only that the Commission establish that the licensee knew
that he was doing the act in question -- in short, that the acts were not accidental (such
as brushing against a power knob or switch)." See also Letter to Lawrence J.
Movshin, Esq. from Richard M. Smith, Chief, Field Operations Bureau, 7 FCC Rcd
3162 (1992).
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and that PCS licensees will be responsible for the costs of providing formal proof of

the problems they are experiencing in such hearings. Moreover, allowing new

secondary licensing when PCS operations are continuing to expand will result in

microwave licensees spending considerable sums to construct systems which will likely

have to be shut down in the near future. Therefore, the Commission should reconsider

its decision to continue allowing additional secondary licensing of microwave

operations in the PCS band.



COST SHARING AND MICROWAVE RELOCATION ISSUES

PCIA Cost Sharing Issues

• The costs of tower modifications as well as tower construction should be
included in the separate $150,000 per link tower cost cap.

• The costs of analo, to digital conversions during the voluntary negotiation
period, subject to the $250,000 cap, should be deemed reimbursable cost
sharing expenses. During the mandatory period, such costs would not be
reimbursable.

• In the cost sharinl formula, T1 should be the date of relocation as determined in
the relocation agreement, rather than a uniform date for all relocators.

• TN, the date subsequent res providers enter the market, should be calculated by
adding two months to the peN date.

• To determine cost sharing obligations, peIA supports the use of the Proximity
Threshold suggested by several commenters rather than TIA Bulletin 10F.

• A pes entity should always be entitled to 100% reimbursement up to the cap
for relocating a link outside its spectrum block.

• When a pes entity relocates an incumbent who was completely within the pes
entity's spectrum block and with one endpoint in the res entity's market area,
the pes entity should receive reimbursement (up to the cap) for 50% of the link
relocation costs.

• PCIA should serve as the industry clearinghouse to administer the cost sharing
plan.

PCIA Microwaye Bt;lq;atjm Issues

• The FCC should eliminate the voluntary negotiation period for all incumbents.
If not, then the good faith negotiation requirement should be applied to that two
year period.

• Good faith negotiations during the mandatory period should be defined as an
offer by a pes provider and acceptance by an incumbent of comparable
facilities.

• The definition of comparable facilities should be based on technical factors
which can be objectively measured such that, for example, a system comparable
to a 2 GHz analog system could be a 6 GHz analog system.
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• Comparable Iacilities should be limited to the actual costs of relocation and
should not include consultant or legal fees not authorized by the PCS provider.

• Parties unable to conclude negotiations within one year after the start of the
voluntary negotiation period (if the Commission maintains voluntary periods)
should be required to file two independent cost estimates of a comparable
system with the FCC to help resolve differences.

• PCS providers should only be required to relocate links which would suffer
interference from their PCS operations.

• The FCC should not allow any additional primary or secondary licensing of
microwave operations in the 2 GHz band.

• PCS providers should be permitted to initiate the voluntary relocation period (if
it is maintained) for incumbents outside the A and B blocks by sending a letter
that notifies them of the PCS provider·s desire to begin relocation negotiations.

• At the start of the twelve-month test period, an incumbent's authorization should
return to the FCC. and at the end of the twelve-month test period, the FCC
should make an announcement that the license has been terminated.

• Incumbents who choose to relocate their own systems in exchange for a cash
payment should not be entitled to the twelve-month test period since the PCS
provider will have no input into the construction of the relocated link and will
be unable to resolve any difficulties. Other incumbents should be permitted to
waive the test period by contract.

• PCS providers should not be required to hold a relocated incumbent·s spectrum
in reserve, but should be required to guarantee the incumbent a comparable
rep1acelDent system. Holding such spectrum in reserve will delay the
deployment of PeS systems for at least a full year.

• Incumbents should be required to verify their public safety status to PCS
providers if they want to take advantage of the extended negotiation periods. In
addition, the defmition of public safety entities entitled to extended relocation
schedules should be limited to those cases where substantially all of a licensee·s
communications are related to the protection of life and property.

• All incumbent microwave operations remaining in the 2 GHz band as of April
4. 200S should be converted to secondary status.



PCS MICROWAVE RELOCATION
COST SHARING CLEARINGHOUSE

THE FCC SHOULD TENTATIVELY DESIGNATE PCIA AS THE SECTION 332
FREQUENCY COORDINATOR FOR MICROWAVE RELOCATION COST
SHARING

• Unless a clearinghouse can be established and put into operation soon, the
Commission's goals in the cost sharing proceeding will not be realized and the
rapid development of broadband PCS will be severely hampered.

• In order to maximize the efficiencies and coordination benefits of cost sharing, a
single entity will be necessary to administer the cost sharing process.

• Establishment of an industry managed and supported clearinghouse to oversee
the cost sharing mechanism will permit PCS providers to tailor the process to
best meet their needs. It will also ensure that the burdens of overseeing the cost
sharing proposal are borne by the industry rather than the FCC.

• PCIA is uniquely qualified to serve as the clearinghouse:

As an international trade association, PCIA has experience in all areas of
wireless services and has virtually every major wireless communications
carrier and manufacturer as a member, including the majority of PCS
licensees.

PCIA is already familiar with the microwave relocation rules through its
having been involved in the development of the PCS and microwave
relocation rules from the very beginning of those proceedings. The
Association's five-year old Broadband PCS Membership Section has been
actively working with the Commission and its members to address the
many difficult issues arising out of that process. Indeed, PCIA created
the cost sharing concept and introduced it into the current regulatory
proceeding.

PCIA also has a record of fair and impartial administration and a long
history of working with many differing wireless industry sectors to
achieve consensus across a wide range of issues.

PCIA is the largest FCC-designated frequency coordinator, processing
over 30,000 applications for frequency assignments annually. PCIA has
a highly trained staff, including fifteen full-time coordinators who are
supported by several management information systems specialists. In
addition, PCIA has an advanced electronic delivery system which would
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allow clearinghouse participants to file and receive their reports
electronically.

As a result of its frequency coordinator activities, PCIA clearly
understands and has proven ability to meet the need for confidentiality
and impartiality for the clearinghouse.

• PCIA is the only entity that has stepped forward to assume the role of the
clearinahouse.

• Therefore, the FCC should tentatively designate PCIA to administer the
clearinahouse, subject to submission and Commission approval of a funding and
operatina plan.

PCIA BAS PUT SIGND1CANT EFFORT INTO DEVELOPING THE
FUNCTIONS AND STRUCTURE OF THE CLEARINGHOUSE

• The PCS industry, includina PCIA members and non-member PCS interests,
have been workina since May 1995 to develop a sound clearinghouse proposal
that will facilitate the relocation process. (See Attachment A)

• The non-profit C1arinpouse would be governed by a Clearinghouse Council
made up of PCS industry members.

• The clearin&houJe would have its own staff members, including a Clearinghouse
Manaaer, but would take advantage of PCIA's existing coordination expertise
and staffin. to save costs.

• The clearinlhouJe would utilize PCIA', existinl database system. PCIA has
already identified a proarammer who is familiar with PCIA's system and will
develop tile softw1r8 necessary for the clearinghouse on an expedited basis. If
teDtaihe delipation of the clearinghouse is granted in the April order, PCIA
beliewl initial software development can be completed in a maximum of four
montbL

• Through intensive efforts involving PCIA's professional, legal, MIS, and
coordination staff and key technical and business planners from PCS companies,
PCIA has developed the procedures necessary for the clearinghouse to facilitate
the relocation and cost sharing processes:
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The database will be created from information submitted in a
standardized format by the relocating entity at the time it seeks
reimbursement rights.

Based on the FCC's rules, the clearinghouse will identify PCS interests
which will be liable for cost sharing and/or reimbursement.

Once activation of a subsequent PCS system results in identification of a
cost sharin. obli,ation (the -triller- mechanism), the clearinghouse will
notify the oblipted PeS entity within 10 business days. At the same
time, it will notify the relocator that a PCS entity has been identified as a
cost sharinl participant. The clearinghouse will require the relocator to
provide the foUowin, information to the cost sharing participant: contact
name; address; telephone and facsimile numbers; equipment and tower
costs; cost sharing obligations; payment due date; and other information
as required. All clearinghouse participants will be required to designate
primary and secondary contacts for the purpose of receiving
clearinghouse mailinp.

PeS entities, excludin. entlepreneur licensees and UTAM, must make
full payment of cost sharin. obligations within 60 calendar days of
notification. Entrepreneurs and UTAM must make their initial
installment payment within 60 days of notification of a cost sharinl
oblilation.

A PCS entity which disapees with its cost sharing obligation will be
required to notify the clearinghouse within 30 calendar days after
notification of that obliption. Disputes will be referred to mediation or
arbitration, consistent with FCC guidelines for alternative dispute
resolution.

A relocator wiD notify the clearinghouse upon receipt of cost sharin.
payments within 10 business days. This information will be recorded in
the database for reportinl and tracking purposes.

The clearinghouse will update the database as reimbursement rights are
transferred.

Parties si,nin, private cost sharing aareements can participate in the
clearinlhouse for any cost sharing obligations not covered by their
private agreements.
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The information contained in the clearinghouse will be safeguarded and
treated u coafidential. It will be released only to cost sharing entities
which require such information in support of their cost sharing
obligations, u appropriate. The clearinghouse will be required to
execute a non-disclosure agreement with all participating entities.

PCIA BAS DEVELOPED A PllOPOSED BUDGET roR THE
CLEAlUNGHOUSE AND BAS SECURED FUNDING COMMITMENTS FROM
EIGHT PCS UCENSEFS

• PCIA has developed a bud,et for the costs of administerin, the cost sharin,
process. PCIA estimates tI\at the operating expenses would be approximately
51.1 million for the first year. In addition to the continuinl costs, such u
salaries, rent, and other operatin, costs, this estimate includes si,nificant start
up costs for software development, hardware and software capital expenditures,
lepl fees, and other one-time costs. PCIA has estimated that expenses in future
years would decreue dramatically with a budpt of $803,000 in Year 2,
5710,000 in Year 3, 5535,000 in Year 4, and 5467,000 in Year 5. At the end
of the fifth year, PCIA would then reevaluate expenses and revenues.

• Administration COllI would be paid throu,h a transaction fee charged to
clearinlhouse participants of 52000.

• Until translCac. ties caD support the administrative costs, PCIA has obtained
commitments from 8 PCS licensees to provide initial fundin,: APe, APT,
Be1lSoutb, Cox, Omnipoint, Pacific Bell Mobile Services, PeS PrimeCo, and
Sprint Telecom Ventures and PhillieCo. As the source of upfront fundinl, PCS
licensees have a suona incentive to develop a plan that ensures the lowest
possible costs for a successful implementation of the clearinlhouse.

• Initial fuDdinl will be repaid through credits against transaction fees.

• For its COlt calcuIaaions, PCIA has assumed that the Proximity or -Rectangle
Method will be adeptId by the Commission for determinin, cost sharinl
oblipDoas. If the FCC adopts TIA Bulletin 10 as the standard, costs could
increase by up to $1 million as a result of the increased difficulty in determining
which parties have cost sharing obligations.

• The clearinghouse will be dissolved when FCC cost sharing obligations are
terminated and all initial funding has been repaid.



- 5 -

ATIACHMENT A

PCIA Mecti0ls StudyiOI Cost Sbari0l Issues

May 11, 1995
AUlust 29-30, 1995
september 14-15, 1995
October 3, 1995
0ctDber 12, 1995
October 30, 1995
November 8, 1995
December 6-7, 1995

January 24, 1996
February 1, 1996
February 6, 1996
February 20-21, 1996
March IS, 1996

PartiQJNdI in Prpr= for At I e. One Mcinl

Ameriteeh
APe
APr
BellSouth Personal Communic:atiOllS, Inc.
COX

GTEPCS
McCawCeI1uJ1r
MO
Omnipoint
PCS PrimeCo
Powertel
SBMS
Sprint Telecom Ventura
Western Wireless PBMS
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F.C.C.R. _ (1_) ("Fim Order"). In AURlI:::t 199:l, Ihp
Com_Ilion ..topted a Rf'W lM'l or rulft furth!"r clarifyinR thf'
tranIitien proretI8 established in the Fir!ll Omf"r. S"f' Th,tTi
Reporf et 0rMr .tId MelftOnJftdum Opinion ~ OtTi,.r, A
F.C.C.R, .. (1993) (''Thinl OnIer").2 tinder thl' tran!lilion
........... in theIe two~, • cu~nt rUlf"d mirrowavp
Oft .,FlIt .... • new ..~"« t«hnoloto' licenl'f"f' would
enpp In YOIunt8ry newoliationll for a Sf"l period of limf'.'

I PCS•• new fonn of pubIir mobi~ wrvkt! whirh pnromJla~!t..~ a
........... ef ndio eonnnunieatioM ~rvic?l. makPs up a
............ of NIftIIt ellle.1ift« tfthnololil'll mark..t.
V_ PCB .. ......, ~not operate ~rutly unlPs!t all
..... ftoem ......... allorakod for thl' nl'w
8fnft. ~ PeS. on the other hand. apJla,...nUy ran- to
- nteM -..n.,.uuRl.,.e with otht'f'lI. The elltenl 10
......... 1peetruIII- wiI prove ~!l5rul involvl'll lffhniral
predidions fttIlnI to .

In.. S«Oftd R.,.,c • 0tWr. 8 F.C.C R 6495 (199:1), i!t not
rPlI!want to this Phd! I.C.

J In Its Fint Order. the Commi!l!llon !lOIil"iW rommPnl'! on Ihl'
IfJPI OIJI late IPftIlh or the tnn!lilion JIl'rioo the fCf: !lhollid 3110pl
7 F,C.C.R. at5Ml. In il'! Third Om..r, thp Commission 3JfllplPfI a
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"If,'I \\I, ...h 'hI' npw Iirpnspp roll III iniliatf' a mandalory
"'I'''' 1:1' 1'11' ,,,'rintl rlllminalin~ in It... fnrrf'f1 r('localion of lhe
.", 11'11' tln'lIl'an' 'n nlhf'r slM'rtrum, In orflf'r to force the
"",., tI\\,;I\.. Ii,'pnsf'f' 'n mnvf'. hnwf'vf'r. thf' new occupant
""lIld ha\'l' 'II assumf' allc'ns's for thf' movp. and would have
I" 10111111 ;11111 If'sl thf' mmparahlf' n('w facility. First Order. 7
,. ('(' H a' fiR!"'.

t-: \'I'n 'hllll~h this lransition plan contained slringent safe
~~lIard« '" Ilrlltl'd thp inLPr('sl'l of all incumbent licensees, the
H'(' llriginally look the ('xlra step of providing an exemption
whif'h shif'lclf'cl puhlie safety Sf"rv1n!s from any mandatory
n·lllc·a'iun. The puhlic safely t'xemplion inrorponted in the
fir«' IIrtlpr. 7 F.C.C.R. at HI, and reaflirmed in the lhint
IIl'1lf~r. H F.< :.C.R. at 6,r;90, would have dowed the exempted
faf'ili'if's III rnntinue operatilllf indefinitely in the enM!I'Iin«
,..dlllul0J!ips halMl on a co-primary, non-interference _is
(1I1f'aninl! Ihat pach licen~ was under an obIiwation to avoid
illh'rff'rill~ with the olher). The FCC expWned that the
I'lIhlil' saff'ly ('xPmplion gn'W out of the (',omIRiRsion's he&i·
Ll'ltllI I u iIllP"Sf' on puhlic safety servit'es "the etonomic 8I1fI
n'raunhllar:v procedural hurden". such as requirements for
, t lid ..." anti ,""Iliplp Ipvpls of approval,," that miRht acrompa
11\ n,lllf'a'illll Thirrl Orrler. F.C.C.R. at 6610.

III I"/'«IHIIISP to the Thirrl Order, lhe FCC rt"t'eived nine
,,,'11'11111" fur rf'conllifif>ration. which it addreMed in a 1994
""illion. !\1rmnmndlun Opinion & Order. 9 F.C.C.R. 1943
(1'1'11) ("( _pinion" or "Fir!lt Opinion"). In addition to addrns·
illg 'hI' !wt iliulll~ it ret'eivt'd. lhe FCC, on i18 own motion,
r"('Ilnsiclprf'l1 t.hp puhlic !\afety exemption IRd ordered its
"'lu'al Id at 1947. Ik!lpite the decision to revoke the

II :1I1«it illn plan tha' rf'Quinod an emel'Ki"l leehhOlolY liel!nllel! to
"lIg:l!!:\, in :l two-ypar voluntary ne«otiation period with the fUled
","' ....W:lVI' sl'rviff befor.. in!ltilutin~ the one-year mandatory pt'ri
..01 R Fe ·C.R 3t61)!)I).

1I..1·:lU!;f' of inhprf"nt dilTprplln'S bf!lween ftntled and unlftnsed
'·l·~. howf'v('r. 'ht' Commis!lion only p1"O\'ick!d • one-yt'ar negotia
I,,,,, IwrilKl fllr inrumhf'nl IbM microwave facitil.R OJM'rating in
'1"'1'1 mm :lll"l':ll ..c1 for 11II"(',,,.~,d d..vlt'eS. Id. al669ft

:,

puhlic !laff'ty f'xem"tion. thf' Cummi~~inn rf'il{'ralpd its "pli,'f
"that certain pllhlic saf'" y {'ntilips warrant ~Jlf"'ial ronsidl'r
ation blocaull(' pr('violl~ly Ihpy havp tlf'f'n Pllrhlflpd frnln ill"fli
untary ~O('.tion and t)f'('aul'le of thp spn"itivp nat"r.. of th.. ir
communications." Id. al I947-4R. In plac(' of th.. PllPmrtion.
therefore, the new onlfar f>!ltahlillherl an exlf>ndt'ff np~otialinn

period for public lI8fety licen~ con!li!lting of :I four-Yf'ar
voluntary netfOliation period followt'd hy a one-year mantiatn
ry~. Id. at 194R.·

The opinion explains that this new plan accommodates thl'
conftid.in« needs to dear the lIpectrum for em~"R lechnoln·
Biee and to proted. the integrity of emergency service!!. In
addition to the extended neptiation period, public !laMy
liftMee. wi' enjoy the same safegua,.m availahle to all
_(fOW.we ~s eurrently opera~ in the re!\f'rvro
....: ftnt. the emerKilllf lfthnoloo lirensee must pay nil
t'OIb .-odated with the innambent.'s ~ion (includinR
efIIiN!erinl, ~nt and !dle ~ls, FCC fee!!. anti any
re_.... additional COllt,,); lM"rofId, the relocation facilitip!!
mutIt be rutty t'On.,...we to the~ hfoilllf rf>plat'f'ff; third,
the new,~ mowt com"If>t.e all acliviti~. inclllflinR \,pst·
inw,~ to OfJf'nt.e U"" nPW !!Y!lt.em heforp rplocation:
and fowth, if the new facilitif'!! in practicp provp not \.(l hi'
equiftlent in "ery~t to thP old OnMI. th(' puhlic safpty
opention ...., relonlte berk to iu ori«inal facililie!l within onp
yew and rem8in there until complt'le equivalt'ncy (or hPtLPr)
ill attained. ItI. The Commission conC'luderl thatlhi!l policy
.... not w..mbent public safety operation!l
req8Ired to reIoate," win "M8Ure that ell.¥ntial lIafpty of
life ... property fOIIIIIIUnitation8 lIf'rVicetI are not di!lrupt.ed."
ItI.

Se¥enI 1"JUIIlI, _ .... APSCO, petitioned the Commi!l'
Ilion to IftOI'IlIider the _isioI. to eliminate the public safl'ty

fin a lat« opinlan, the QIInmIIIIon modifMtd lhe negotiation
pt'riod for~ .ret, ........ by lIhorWni"l the voluntary pprioo
to three yean .nd extendiftl the mandatory pt'riod to two yl'ar.;
(mainbini,. • ftv"oyear tumUlaUv" period). Stcond M,momrrdll m
Opi"imt cf 01*r, 9 F.C.C.R. 7797. 7M2 (1994).
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,. "',,,plioll Thf' FCC addr,,!'sf'd f'arh of the petitioneMl'
""f1'" 'n,,, ill .I!' Sf>('1II1l1 Mf'mor:tndllm Opinion and Order
.If 'f1.1'III~: Ilw !'('(il ion for rf'(""lsicll'ral ion. See S,cond Memo·
",11.1/111/ "/'''';",, & On/,.r. 9 ..·.C.C.R. 7797 (994) ("Second
Ilpillio n··1. Thl' Commission rf>slatM its position from the
li'''1 o!,inion that thf> rf'vocation of the exemption had resulted
ft·..", IhI' ('ommission's rpali7.ation that it had prev10tlsly
1II111f'n'stimatpd the dimculty of ~trum-sharing and the
I'mh'I'ms that roulft ~ult from a rule which allowed publ~

safl'ly 0flf'ratflrs to remain in the reserved bands indefinitely.
I" at 7791. The FCC reported that, baed on infOl'llUltion in
tlw rl'rord, the Commisflion had ultimately detennined that
"it WOllld llf' in thf> puhlic interest to subject all incumbent
fa('ilitil·s. inclllrlinR those u~ for public safely, to ntMdatory
Il,l'l4'alillll if an f>merRing technoloBY provider requires the
"1 14 '('1 nun IIs"tf hy the incumbent:' Id-

AI'S( 'I) now Ilf'titions this court for review of the FCC'lJ
rl'\"I('al ion flf the puhlic saf..ty exf'mPlion, argoinl t.hat the
I'"mmission's ahout-fa«'e on this isl'ue Wlul arbitrary and
11I1"l'aSllllahl". and tfitf not rE'st upon a reasoned analysis of
tlll'n'('ord

II. h:U88ION

WllPll an aJt'f'ncy acl'! to reseind a standard it previoulJly
ad0I'Il·,I, a r\'vil'wing court will subj«t that rescission to the
":11I11' If'vl'l of srrutiny applicable t.o the ~Y'lJ oriIinal
I'rllmlll~ation. Mot.or Vfhide M.'t1ifQdM~'"A"',, v. S#.eI.e
1-".,.,11 Mulual A,domnbilf! I.... Co., 4&3 U.S. 29, 41 (1983)
("S'nl,. Farm"); T,.Ieco"U"HftiMtimu Ra.m\ et Adioft
("''''rr ". FCC. ROO F.2d IISl, 1184 (D.C. Cir. 1_), But if
I hI' a~ency ha!' offered a reuoned explanation for its dIOice
IN'lwf'f'n rompeting approarhes supported by the 1WOI'd. the
('our1 i!o: n?t free to subfititute its jud,ment for that of the
al!"m-y. (;rf'(l'.er ROllton T~levision Corp. v. FCC. +M F.2d
~·t I. Rr..1 m.e. Cir. 1970) (".Wlhere there is !Ub8tantia1 evi
""Ilrl' !,lIflflnrlinJt' ea«'h result it is the .,ency's choice that
,'f1\·prlls"). Thlls, the Ilf'titioners here must do more than
I ai"" a (IOllhl alNlllt the ultimalE' wisdom or the Commission's

-.
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rl@ci!lion to rt"llf'al thf' 11lIhlir !o:aff'ly I'xf'mpl ion; ral liN.
APScn must tfpmon!'tralf' that Ihf' rl'Vflrll!inn is 1II1Sll"""""'"
hy the rf'C'Orn,

At the heart or petitioners' argument i~ the r1aim thal lh"
FCC's deeision to revoke the puhlic safety E'xemption did not
rely on any new studies or ~hnolORical tfata that had heroml'
available si~ the time or the initial rulemaking. Bf'!{'lIuse
the information available t.o the Commission in 1992 "did not
require the reIoration of all public safety licensees," APSCI)
rWnts that "this old information similarly provided no basis
for the CoInmiaion'lJ abrupt chanse in policy" reflected in the
I" opinions. Petitioners' Brief at 20. There is a runtfa
mental .... in APSCO's artUment, however; pelilioneMl'
dIIinI __.n that if the record does not ,..ire a rertain
..-It, neither nn it ..,."., that result. The petitionf'rs
Iwve ......ntood the Commission'lJ burden. The FCC
.... not delROllltrate that it ... mllde the Old, atteplahle_ilion. but I'Ither that it has baed its decision on a....* .....,. IIUpPOI'ted by the~ bt!fore the Com·
......... PM'dtulwly where, lIB here. an agency issues a
.......... ft!ftedinIl'ftIOned predictions ahout techniral is
.....",llb that the fftOtd may well ('()htain t'videncE'
..... to more than one possihle oulcomt'. See,
«.,., GtwIIIer 444 F.2d at 863.

..... we wit IIInn the FCC's order if we find that the
Ca......I..... offen!d • Ie-ted analysis for its ultimate
.............. the ...... afety exemption, and that the
............... II ••nlJo-ud by e9idenre in the record.
AAIr leole............. we teIIdude t.hat the Commission
.. .... $ IS e t'••• Ita -. in poIiey, and thf>rerore
\hit Ita new ...,dlurtft def'erenc:e.

TIle C. l.... In Ita .-ond opinion. refers to specific
.... In the \hit IlUppOI't the deeilJion to subjf'C't
fMIIIIIe _ely ... with other fbM microwave
h.-s, to the , •••.., or furred relocation. Second
Opinioh, 9 F,C.C.R. at.... Specifically, the Commission
cites studiessu~ by Cox Enterprises. Inc. ("Cox"), anti
by Ameman Personal Communications ("APC"), rf'~arflin~
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I""" nllll l'OIl~f'stion an,1 its impart on the implementation of
'"If'I'J~lIlg 'f'l"hnolor;nes, Irf. Fllr f'xample, the Cornmi!l!lion
,,, .1/1" 01,1 tlml I.hf' Cox ami APC stuflies showt>d that in
, ,', t aill Illa,ior metropolitan an-all, the public Ntfety entitiell
I "al Wlll/ld have f'rU0Yf'fl the orir;nnal exemption ron8titute a
hr~1' pl'frf'nta~e of UK' incumbent services, and that in !lOIne

(., , h,.sf' ritif>s. thf> m-pIoynH"nt of PeS would likely be impos
"illll' if Ihe eXf'mption ~mained in force. S~ id. at 7799,
-;-~IIII. Thf' sf'ronrl opinion aiM ""fen to two other rommenf.8
r"cl'ivf't1 hy the FCC (from Amerinn Mobile Set.eIIit.e Corpo
ralilln ("AMSC") aoo the Personal Communic2t.ioM Industry
t\~"Il('ialjon ("'"CIA"» noting that the pubIir _etyexemption
/'OlIlti rPhflf'f the allocaUaft rtequeney u.Jequat.e for PCS
d.."It',vlm>nt, fd. at 7799. Additionatty, the Commiaion rites
10 romnlf'nts suhmitUaft by Appko Computer, Inc. ("Apple").
allll IITAM. Inc, ("(JTAM"). rotK'tudi,. that "PCS MId. espe
n:tlly. unli"f'nllf'{1 nomarlic PeS, cannot share llped.rum with
fi wtl ",irrtlwavt> facilitierl." Trt.

t\Of't rf'vif'wlnR the romllM"ftts in the IW'Ord~ the
dl:lIIgl' in pnliry. the Commission of'fered the foilowinK expla
11:11 jo" of il" ral innale:

In vip\\" flf the evirlence that the introduclion of new
/'O"'IIll/niral.ions sl'rvices that will benent the public could
I", ptl'/'h"If'l1 unless clear spectrum can be obtained, and
, hal rl'lol"al illn ('an tw at"COmpli5hed reliably. we continue
10 11f'/if'Vf' Ihat it is in the pubfic interetlt to require all
incl/mllf'nts to relocate if their Rped.nJm is required for
nf'W sf'rvices ullifIR emer~ng t.echnoloKies.

'" al 7ROI. 11lf> FCC aIM notM that the new phm pt"OYide8
:1111,,1f' saff'~\larrls to ensure that public _ety operations will
1101 IIf' curt.ail"" by any ff)~ reIoration. Id. In fact. the
I'....vj"ionll ~tlar:tnle4'in~ that no incutnbent will be ~ired to
1tI11\'f' unlil the hf"W PeR lin!Mee builds. te8tI, and aRSUlllf!ll
:111 rllsts for (ully ('omparable facilities for the incumbent.
""IIIIf'rs rl.-batahle th.- petitioneri" claim that puhIic safety
1'11l\,j/lf'r!: ar.- siRnifl('anUy injured by the new policy. AI
Ihllllr.h (orr"" nf'~f)tiRtion anti rf'mn.tion will undoubtedly
""lIl'ralf' ron"idf'rahle hassle for an unwilling incumbent. the
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Commission point... out lhat thp "no ff'!:ullr-htand npw facili
tiPs fully paid for by a Pes lirensefL-will on..n Ipavl' tl1l'
ineumlM!nt better off afu>r rf'location.'i

Arguing further that the Commission has not adequalf'ly
explained if.8 rationale in this ('ase. petitioners point out that
in the put we h.ve conditioned our dPfereoce to aRenry
cfecision......i.. with the caveat that "if an aReney glos!lf'~

over or SWft'YeI rrom prior precedents without dillCUssion il
may cross the line from the tolerably terse to thf' intolerablym.... Petitionen' Brief at 16 (Oling GreoCn' Rostm&. 444
F.211 It 862). APSCO alleles that the Commission must offer
IIIOft u.n .....ebones incantMion" of its conclusion. id..
(~ActioIIftwQfIdtotm·. Tdniaima v. FCC, 821 F.2d 741,
7. (D.C. Cir. l-n ("ACT"». and that in this case, the
ComnIi••ion Me r8iled to do 80.

In "ht or the Commilltlion·., reasoned explanation fOf its
~ in paley, IUppOI"ted by speriftc ....ferences to lhf'
J'ftGI'd lIbo¥e. petitioners' reli~ on ACT misse!;

• We cIe"to,ed at oral af'IUlMnt., that the rf!Vocation of
the ptioR may ..... pubtif:' ....~t1 OI'Ianiutiontl to !mfl'l't

an • IItJuI'J that may !lOt be copizable by this t'Ourt.
U the exempli.. public .rety providf'~ from
r the petitionen would likely have ~tUoy~ lIub!lt.an
till "Mary neptiatione with PeS providP~.

,.., Pal can only ....te in clnr sp~dnJm
...... ,..... Ie ,., ntnorcInary l!a8ta, or ",""tlI," to thl'
i_I ,. to IiIIre 1M PCS operator's hnee could be ~nMred

fir' ..It .., ••a,,"'.t·, ,..,... to reIonte voluntarily
... 1M ,._ ..., haYe • tipificant financial inter·
ell itt 1M ...,. to Hart IIIclt pltJIMnts, their Io!l.. or
NIIt _ II ...., a «JI.tilaWe ..., ror l"onllidPration
...... .., the FCC .. .., eeurt ~ their place on the
~",,,,I ., hili a Knnt from the pemmenl.

In r.rt, the C a Julia 'a r• .-e to cornllM!nts submitted by
UTAII fiJIIII __ ... the e.emption would allow puhlit'
.rety plowident to eDd ..,._ abnvf' and beyond the adual
tu8t of relocation, .. f1nt Opinion. 9 F.C.C.R. at 1947, altd~

rurt,",r support to oar finding that thp Commission haspd itq
ultima~ deritrion on evidenno in the ",('Ord.
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,I,,' lIlark I" ACT. the FCC had aUpmpted to f'xplain its
"'rmirnlion IIf rommprriali7.ation ~irlpli~s for children's
1,·I..,j,jllll IIlrn·ly hy "t.atin~ that lhf' rf'S('is"ion of the gu~

III,," "a~ c'IIMi"tpnt with cwrf'gulation of the industry at
!:Irvl' Ifm"'pvpr, thf' ori~nal guidelines had been expressly
l",llfi"" hy a finding that. the marketplace tould not _
'1"ah,I.\· (""rtinn when chiklren made up the auctietft, and the
C '1II1lmi""icm had not at~mpted to explain its sudden aflinna·
11011 .,f "what had theretofore bft!n an unthinkeble bureau·
..raliC'roneillsion." 821 f.2d at 146. Moreover, we~
jll A( T that the FCC could have adequ.t.ely justifted its
•h·('isinn hy finding, for example, "thIIt pretIeftl Ie¥eIs or
,·hihlrpn·s prowamming are inMequate; that 8dditioMI mm·
flIf'r,r'iali7.al.ion is neces.c;ary to provide peat« di¥enlty in
"'"I.ln',,·s prnf!Tammif1R: or that irw'~ levels or ehildten's
I, ·II'\' isio" mmmf'rriali7.ation fJOfle no threat to the publk
,"I"n's!." hi

III 'his rasf', tn the contrary, the Cotnminion ... eXpleBsly
f"",,d I hal "it is in the publk inlH'est to subjed all _"Rlbent

fiwd mirrtlwave facilities, irw'ludillK pubIIe safety Iieen
"'-"'. 10 nHlIlllatory rf'loc-ation" .nd that emerp'l t.eclInoIo
I'If'S s"",ic'f'S "may he precluded or ~Iy limited in 1OIIIt>
;In'as "nlf'ss puhlic safely IkeMeetl reIont.e." Setond Opin
1"11. '1 recR at 7799. WhPLht>r or not theBe eonclusions
,",n...·, ,,"n,~,'nilahle lInalysill on the part or the ComIlliMion,
,111' H ~(' has adt>quately artkul.tecf a~ anal,.",
klsf'c1 on stmlies and comments llubmitt.ed during the Mlle·
flIakin~ prOt'f'ss.

As a final challenge, APSCO arpetI that the Como•••iM"S
allf'~pcl (aiturf' to eon"r other, leu~,~ to
t hp f'llPmJ.tion'!I rept"aI rendered the _ilion ..tJitrwy and
IlIlrpa~onahle. Petitiont"n' Br¥f at 2'1-28. As the Commis
,ion ('orrectly notes. hOW@Ver, "the r... u.t tIIere 1ft adler
,,,Jillions to a problem ill im!Iev..... prvwided that the option
,"'prtf'd i~ not irrational." Lo,oIa Uflt~ fl. FCC, 610
I· 2d 1222, 1227 (D.C. Cir. I.). Additionally, the FCC in
'his (';ISP d;d clearly addrelllII the .rMtivee that h8d been
raisNI d"rin~ the cotnmt>nt periods. The opinion explains
I kIt thp FCC con5idered and rejecled the proposaIll th.t

II

depended on !lpPCtnJm-sharin~ llf>twPf>n in('umtM'nl rnirrtlwav"
sp~ll .nd new pmprRin~ tPl'hnolnfO' sprvke!l Thp fad
that the Commillllion might not havp addressf'd and rpjpdf'd
every collft'ivable approach to the chalw"Re of makin~ room
for emerli"l~h~does not rt>nder its decision invalicl

Because the FCC ha.., adequately explained its dt>~rmina

lion that pllblie safety 1lel'Vice1ll ~upyi"l the reserved baoo!\
of the sped.nam shookl be ~bject to mandatory relocation
provisions, we hereby dt>ny APSCO's petition for review of
the eommiltlion's order.

Soo~d.



TRANSCRIPT OF PROCEEDINGS

IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

.. .. ..

ASSOCIATION OF PUBLIC SAFETY
COMMUNICATIONS OFFICIALS
INTERNATIONAL, INC.,

petitioner,......
v.

FEDERAL COMMUNICATIONS COMMISSION,
ET AL.,

Respondent.

)
)
)
)
)

)

)
)
)

)
)
)

No. 95-1104

Pages 1 thru 35 waShington, D. C.
February 2, 1996

~ILLER REPORTING COMPANY, INC.
S07 C Street. ~.!.

~a.~1nlto~. ~.c. :0002
(:02l S~6-6666



IN THE 0~I7~J 3T~7ES C:0RT OF APPEALS

FOR THE JISTR:CT Or COLG~BIA

- - - - - - - - - - - - - - - - - - -x

ASSOCIATION OF PUBLIC SAFETY
COMMUNICATION OFFICIALS-
INTERNATIONAL, INC.,

Petitioner,

v.

FEDERAL COMMUNICATIONS COMMISSION,
ET AL,

Respondent....
- - - - - - - - - - - - - - - - -x

No. 95-1104

Friday, February 2, 1996

Washington, D.C.

The ~bove-entitled matter came on for oral

argument, pursuant to notice, at 9:50 a.m.

BEFORE:

CHIEF JUDGE EDWARDS, CIRCUIT JUDGES WALD AND SILBERMAN

COURT OF APPEALS FOR THE D.C. CIRCUIT

APPEARANCES:

JOHN D. LANE, ESQ.
Wilkes, Artis, Hedrick & Lane, Chartered
1666 K Street, N.W.
Washington, D.C. 20006
(202) 457-7800; on behalf of the Petitioner

JAMES M. CARR, ESQ.
Federal Communication Commission
Washington, D.C. 20552
(202) 906-6263; on behalf of the Respondent

MILLER REPORTING COMPANY, INC.
507 C Street, N.E.

Washington, D.C. 20002
(202) 546-6666



~- ....,-=

ORAL ARGUMENT 0 F :

John D_ Lane, Esq.,
on behalf of the Petitioner

James M. Carr, Esq.,
on behalf of the Respondent

John D. Lane, Esq.,
on behalf of the Petitioner--Rebuttal

MILLER REPORTING COMPANY, INC.
507 C Street, N.E.

Washington, D.C. 20002
(202) 546-6666

?AGE:

3

16

33



~~

- ;

2

3

4

5

6

7

8

9

10

11

12

13

14

15

THE CLERK: ~o. 35-1104. Association of Pub~ic

Safety Communications Officlals--International, Inc.,

Petitioner v. Federal Communication Commission, et aI,

Respondent.

ORAL ARGUMENT OF JOHN D. LANE, ESQ.,

ON BEHALF OF THE PETITIONER

MR. LANE: Good morning, Your Honor.

I'm appearing here on behalf of the Petitioner.

This FCC case involving the reallocation of a large block of..
frequencies, and probably the most valuable--largest and

probably the most valuable allocation proceeding that the

Commission has ever faced. It's a particularly difficult

one because it wasn't a new spectrum involved in this case

but it was a spectrum that was encumbered by a number of

16 licensees that occupied the spectrum, some of which, in the

17 parties that I represent here, were very important Public

18 Safety facilities throughout the United States.

19 The Commission, back in 1990, issued a policy

20 stat...nt that they were going to try and clear out a block

21 of spectrum for new technologies. They put their staff to

22 work to try and identify an appropriate block of spectrum

23 and also where the present incumbents might be able to be

24 relocated. And in early 1991, the staff came out with their

25 complete study and the Commission immediately instituted a
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